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Search Warrants: The Facts 
A judge offers straight answers about search warrants
Jeffrey Cole answers Insights editor Tiffany Willey Middleton's questions about search warrants, from how they are issued to how they are executed
1. What is a search warrant? Who issues search warrants? For what reasons?
Generally speaking, a search warrant is a court order authorizing law enforcement officers to conduct a search of a person or location for evidence of a crime and to seize that evidence. Search warrants must be issued by a judicial officer and must be based upon "probable cause" to believe that the evidence described in the warrant will be found in the place to be searched. The requirement of a search warrant as a prerequisite to most searches and seizures stems from the command of the Fourth Amendment to the Constitution of the United States, which guarantees the right of "the people" to be free from unreasonable searches and seizures and provides that a warrant shall issue only upon presentation of an oath or affirmation demonstrating probable cause and particularly describing the place to be searched and the persons or things to be seized. The intent of those who drafted the Fourth Amendment was to prohibit the hated "general warrants" and "writs of assistance" that English judges had employed against the colonists and which allowed British soldiers to search homes and other places without restraint and on mere surmise.
2. How are they executed?
Search warrants are executed by law enforcement officers, municipal, state, or federal. Depending upon the nature of the crime involved, the officers typically work in teams. The teams can be quite extensive where there is a potential risk to the officers executing the warrant. In most instances, the officers must announce their office before entry and must provide a copy of the warrant to the appropriate individual on the scene. If no one is home, the officers must leave a copy on the premises after they have completed the search. In some instances, although few in number, law enforcement officers may enter a home or business without first knocking and announcing their office. The circumstances under which this can occur are often governed by statute.
3. What are some legal exceptions to the requirement for a search warrant?
The Supreme Court has held that law enforcement officers may make a warrantless entry onto private property to fight a fire and investigate its cause, to prevent the imminent destruction of evidence, to engage in "hot pursuit" of a fleeing suspect, or where the exigencies of the situation otherwise make the needs of law enforcement so compelling that the warrantless search is objectively reasonable. An example of this would be the need to assist persons who are seriously injured or threatened with imminent injury or harm. Searches of automobiles, at American borders, or searches incidental to a lawful arrest may also be conducted without a warrant in some circumstances.
Another instance where a search warrant is not required is so-called "consent search," where a person consents to a search of either his or her person or property. A consent search can also be proper in some circumstances even though the person consenting does not own the property. Also, where evidence is in the plain view of police who are otherwise lawfully on the premises or lawfully observing the property, a warrant is usually not necessary as a prerequisite to a lawful seizure. For instance, an officer who makes a routine traffic stop and observes an illegal firearm on the passenger seat of the car does not need to obtain a warrant before seizing the item.
When police lawfully take custody of property, proper inventory procedures can allow warrantless searches to protect the owner's property, protect the police department from disputes and claims, protect the police and public from danger, and to determine the owner's identity. Warrantless searches are also permissible where property has been abandoned.
Finally, it may be noted that the Fourth Amendment applies only to action by a governmental actor and consequently, searches by private persons are not constrained by the Fourth Amendment. This allows the police to use information obtained by private parties and turned over to the police even though the material was obtained without a warrant.
(Note: The case law involving the Fourth Amendment is quite extensive and the discussion here is not intended as a complete itemization of the circumstances in which strict compliance with the Fourth Amendment is excused.)
4. What rights do individuals have when they are served with a search warrant?
A person always has the right to refuse to consent to a search. When served with a search warrant, however, the police have the right to search regardless of that person's consent. Nevertheless, an individual served with a search warrant has the right to review the warrant and to ensure that the officers do not overstep the proscribed bounds. Any person served with a search warrant has the right to (and should) obtain legal counsel to help maintain that person's privacy and legal rights.
5. Is there a "hot topic" regarding search warrants in the legal world?
There are several legal issues that arise with "sneak and peek warrants"--a kind of search warrant that came into existence following the passage of the Patriot Act in 2001. Sneak and peek warrants are a kind of "delayed-notice" warrant, where the search is conducted without the owner's presence or knowledge.
6. What do you think students should learn about search warrants?
The Fourth Amendment is designed to protect against unreasonable searches and seizures and it is one of the most important parts of our Constitution. Its history is fascinating and informative. All students should be taught about the meaning of the Fourth Amendment and the pivotal role it plays in the history of our country and its importance to our core values.
7. Do you have any interesting stories to share about search warrants?
At one time, some courts held that the police had to have a search warrant for items thrown in the garbage, even though they were obviously abandoned. These courts held that one had a right of privacy in garbage, effectively to the same extent as was enjoyed in their own homes. Often, the result of a motion to suppress seized evidence turned on whether the garbage had cleared the lip of the garbage truck or was in the process of being dumped. The results were unpredictable and no one's legitimate privacy interests were being protected. Rather, the insistence on a warrant even for abandoned property served only to protect individuals who were seeking to dispose of evidence of criminal conduct. Those decisions are no longer the law.
Federal authorities take possession of property following a legal search. Courtesy of the Drug Enforcement Administration.
~~~~~~~~
By Jeffrey Cole
Jeffrey Cole is a magistrate judge in the U.S. District Court for the Northern District of Illinois in Chicago.
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